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4395. INAPPROPRIATE PLACEMENT OF MENTALLY RETARDED PERSONS IN SNFs
AND ICFs.

It has been estimated that up to 10 percent of the residents of SNFs and ICFs are mentally retarded
persons. The appropriateness of many of these placemertsdrahallenged by groups who
represent these individuals. These groups are concerned that as a result of inappropriate placement
mang/retarded persons in general care facilities are not receiving the developmental services they
need.

Inappropiate placement may resdtom inadequate evaluation, incorretingnosis, otack of

needed programs or facilities. When inappropriate placements continue to be made because of the
absence of suitable alternativare, this removes much ofhe incentive to develop those
alternatives. These problems have been compounded by pressures to deinstitutionalize the residents
of large facilities. The developmental needs of menta&tarded persons place a particularly
compellingresponsibility on the facilities, inspection of care teams, and facility surveyors to assure
that the placement of theselividuals is appropriate and that needed services are, in fact, delivered.

This section emphasizes the need for appropriate placement to satisfy the developmental needs of
mentaly retarded individuals. If the primary need of a mentally retarded person is active treatment
for his/her retardation, then the person should be placed in an ICF/MR. Chronically handicapped
Eersons who are stable but wihave severdisabilitteshavesometimeseen placed imursing

omes not because their conditions preclude them from living in another environment but because
continued coverage under Medicaid is sought.

Only a small percentage of mentally retarded ﬁersons would appropriatelz be placed in SNFs. This
group wouldmclude those individuals whose physical condition requires skilled medical care on an
inpatient basis that cannot be provided in an ICF/MR or other type of facility or home. It should be
stressed that even when tgeimary needs ofetarded persons in SNREge medical, their
developmental needs must still be met by the facility to the extent allowed by the individual's overall
physicalcondition. In most cases, however, if their medical neeeso great th&8NFcare is
required, the patientsill not generally be well enough t@ceive a typicaprogram of a wide
spectrum of deveIoPmentaI training, especially if it is provided outside the facility. In such cases,
the facility muststill aggressivelypursue those areas of intervention needed, (e.g., gustatory
stimulation, range of motion, toilet training as possible)patientwell enough taattend outside

training would nearly always be well enough to be placed in an ICF/MR or other appropriate setting.
42 CFR 456.609 indicatekat theinspection ofcare teanmust determinevhether the services
available in thefacility promote the patient'smaximum physicalmental, and psychosocial
functioning. If retarded residents are not receiving the care described above, this requirement would
result in a negative inspection of care finding. Continued general acceptance of the inappropriate
placement of retarded persons in nursing homes is unacceptable.

Another small group that may appropriately be placed in a general care facility would include those
mentally retarded persons of advanaegke for whom developmental training is tamger
appropriate. These persons may approprlatelly be placed in an ICF if institutional care Is required.
This decision must be made on an individual beiser than at an arbitrange because some
elderly retarded persons benefit greatly from continued developmental services.

Rev. 19



REQUIREMENTS AND LIMITS
4395(Cont.) APPLICABLE TO SPECIFIC SERVICES 08-86

Providers should be await®at failure to comply with the above mentioned regulation governing the
appropriateplacement of mentallyetarded persons inNE&s and ICFs couldaffect Federal
reimbursement.Utilization Review is a State plan requirement and disallowance of payment may
be made to correct this problem; inappropriate placement may also jeopardize the "approved" status
of a State plan. Section 2363 of the Deficit Reduction Act of 1984 (Public Law 98-369) has altered
the requirements relating to UC penalt@gsl has madsome items previously subject to UC
penalties (i.e., certification and recertificationtb& need for carglan of care, andutilization

review) State plan requirements not subject to the penalties. However, these requirements may still
be the subject of disallowancesltilization Control penaltiesare also still inplace under the
Inspection of Car@rovisionand such penalties may lmposedwherefindings ofinappropriate
placements have been cited and not corrected.

4396.  APPLICATION OF THE EDUCATIONAL SERVICES EXCLUSION IN ICFs/MR.

A. Background-Medicaid payment may be made onll))/ for "medical assistance" and not for
the services covered as educational services under Public Law 94-142 (The Education of the
HandicappedChildren Act of 1975). ICF/MR servicesust be distinguished frofieducational
services" because FFP is not available for "educational services." The regulatory educational
services exclusion in 42 CFR 441.13(b) that relates to individuals in ICFs/MR was intended to avoid
Medicaid expenditures for categories of services funded by the States exclusively or through other
funding sources as well as to preclude payment for services which are not health-related.

B. Guidelines for use in Distinguishing Educational ServieBsoblems that have arisen in
connection wittthe aEpIication ofthe exclusionhave been theesult of an attempt to make the
distinction between ICF/MR services and education services solely on the basis of the nature of the
services, that is, to determine which services are always educational and which services are always
ICF/MR services. Fathereasons discussed below, this method is of limited usefulness and must
be supplemented with other criteria for making the determination.

The basicapproach tadeterminingwhether services provided todividualsunder age 22 are
educational services or are ICF/MR services is to know what is required under the State and Federal
laws governingeducation and the contents of tinelividualizedEducation Plan (IEP) for each
individual. Services whiclare required under educatidews will not be reimbursed under
Medicaid. Public Law 94-142 made Federal education funds available only to States which have
a State plan under which each handicapped child under age 22 is assured of a free and appropriate
public education suited to his or her needs. It also required that the course of education for the child
be described in an IEP. State educafens or constitutional provisions establish additional
provisions beyond those of Pudiaw 94-142 and its implementing regulations. These sources spell
out the minimunrequirements for a free and appropriptélic educatiorand define "Special
Education” (34 CFR 300.14) and "Related Services" ?34 CFR 300.13) in conneithidhese
requirements. "Speci&ducation” includes, for example, classroom instruction, instruction in
physical education, homestruction, and instruction in hospitals and institutions, speech pathology,

or any other related service aaldo includes vocational educatiofRelated Serviceshclude
transportation and such developmental, corrective and other supportive services as are required to
assist a handicappethild to benefit from speciaducation, and includes speech pathology and
audiology, psychological services,
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physcal and occupational therapy, recreation, early identification and assessment of disabilities in
children, counseling servicemndmedical services for diagnostic or evaluation purposes. It also
includes school health services, social work services in schools, and parent counseling and training.
Both Public Law 94-142 and the wdgtions make it clear that these services must be provided under

an IEP and the regulations contain minimum requirements as to the contents and scope of the IEP.

P.L. 94-142 regires the provision of the services which are needed by the student as spelled out in
the plan but it does not requitieat the State, under thebric of educational requirements, also
supply the services of parents or others who ordinarily may be expected to provide care and some
types of training fothe studentluring the time when he or she isot in school. In order to
distinguishbetween educational and related services and mhgtalso be appropriate ICF/MR
services, it is necessary to vigle services both fronthe perspective of the Federal &Btdte
education statutes and from the requirements that relate to ICFs/MR. The simplest example might
relate to home activities designed to complement educational activities. During the course of a free
and appropriate public education, an individual might receive speech therapy to assist him or her in
acquiringcommunicationskills. The cost of providinghese services ithe schoolare clearly
educational costs and no FR®uld be available for them. Howevemce theindividual has
returned to theCF/MR, staffmight assisthe studentvith further speech therapy as a Medicaid
reimbursable part of the active treatment regimen that the facility is required to plan and provide.

It is important tonote that the "active treatment"” thatiadividual in an ICF/MR requires and
receives consists not only of the services reimbursed by Medicaid which are provided by the staff
of the ICF/MR but often includes services required by the individual that are provided in disparate
settingsand funded through a variety of sources. The fact that a service is included as part of the
individual's "active treatment" does not necessarily mean that FFP is available for it. Other factors,
including the liability of aother party or organization to pay for the care, must be considered. Thus,

it is necessary to go beyond the nature of the services and whether or not ICF/MR standards require
their provision to determine whether or not they are subject to the educational services exclusion.

The individual's IEP must describe the types and amounts of educational and related services which
will be provided in accordance with State and Federal requirements. The individual treatment plan
shouldreflect how the State is complying with education requirements and the times and locations
at which those requirements are being met. All the services described in the IEP are excluded from
FFP, whether provided by State employees, by stafh@fICF/MR or by others. FFP is not
available for any payment to an ICF/MR for those services required by the IEP. Review of the State
and Federal laws and regulations governing the provision of education and related services is needed
to assure that the IEP complies with these reguirements. Services required under these laws which
are not contained in the IEP but are provided by the ICF/MR would also not be eligible for FFP.

For educational services themselves, experience has shown that audits can be clear cut. Educational
services are often provided fiacilities orareaswithin an ICF/MR or on itgroperty which are
specifically identified for providing these services by or under contract with the State educational
agency. The cost of these services, such as salaries,
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building depreciation costs, overheadilities, etc., would not be eligible for FFP. This would be
true even if anndividual didnot, in fact, receive theervices described e IEP. However,
whether or not educational services are provided in a specifically identified facility or area, no FFP
is available for education or related services provided to a client during the periods of time the IEP
requires that educational and related services be provided.

In reviewing"related services," it is necessary to determine the purposenion the service is
provided andhelocation where it is provided. Many tife services defined above as "related
services" in connection with education servieesalso services which fall withithe realm of
"active treatment" and are required todvevided, as needed, by tHeéF/MR. For example, a
client'slEP might call for a period of training each day to assist him or her in holding a spoon and
using it to eat. The cost of this activity would be an educational cost subjetttet@xclusion.
ICF/MR staff maywell reinforce and continue treame type of instruction before aafier the

formal training as part of the individual's program of active treatment. The costs the ICF/MR incurs
for this activity would be eligible for FFP.

In States where a free and appropriate public education for individuals under 22 is limited to a part
of the year, e.g., 210 days, it may be appropriate for the ICF/MR to provide certain services which
could be considered education or related services duringH)eriods when the State educational system
is not responsibléor the individual. An example would be @ase inwhich the State is not
responsible to provide speech therapy activities (as a related service under the client's IEP) during
the summebut the ICF/MR determined that theservices were needed bye individual. The

s;ljeetgzlh Echerapylséces could be provided by the ICF/MR as part of active treatment and would be
eligible for FFP.

The educational services exclusion is applicable to services which may not be listed in the IEP, as
well as to persons over the age of 22, to whom the requirements of Public Law 94-142 do not apply.
For example, some inpatients of ICFs/MR are developmentally disabled but not mentally retarded
and it may behat aclient who is able to dthe work wishes to enroll in academic courses (e.g.,
community college courses). For persomsr theage of 22, educational services woualat be

eligible for FFP but "related services," as discussed above, would not be excluded.

Because of the marways that both the education and Medicaid regulations can be interpreted, we
are defining educational services not eligible for FFP as those which are:

1. provided inthe building, rooms orareadesignated or used as a school or educational
facility; and

2. provided during the specific hours and time periods in which the educational instruction
takes place in the normal school day and period of time for these students; and

3. included in the IEP for the specific student or required by Federal and State educational
statutes or regulations; and

4. related services provided to a student under 22 years of age.
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4397. APPLICATION OF THE VOCATIONAL SERVICES EXCLUSION IN ICFs/MR

The vocational training exclusion flows from two basic interpretations of the Medicaid statute. First,
thatservices paid for under the program must be "medical or remedial" within the meaning of the
Act. Second, thatledicaid will not pay for services for which a different State or Federal program
is obligated to pay. (See 881905(a)(6) and 1902(a)(25) of the Act.)

The Vocational Rehabilitatiodct (Public Law 93-112) does not manddtes provision of
vocational services to all handicapped persons. It authorizes funds for the States to provide a broad
spectrum of evaluation, trainingb placement, and other work-related services to qualified persons.
Historically, many persons with mental retardation living in residential facilities (including ICFs/MR)
have been served by vocational rehabilitation progframs, but these programs do not include all adult
mentally retarded personsli@Fs/MR whoareinvolved in vocational trainingnd work-related
programs. Clientdving in ICFs/MR often work in off-site vocational rehabilitatiprograms or
worksites. Some clients may work in programs at the ICF/MR that are provided by the facility. Other
programs at the facility may be sponsored by the State's vocational rehabilitation unit. Thus, it may
not be possible to use the funding source or the location of the services as the sole test of whether
the services are vocational training services.

For persons under the age of 22, it will not generally be necessary to distinguish vocational training
separately because the educasenvices exclusion also appliesthese services (see §4396?.
Department of Education regulations (34 CFR 300.14) implementing Public Law 94-142 specifically
include "vocational education” in their definition of "Special Education." These regulations define
vocational education as:

"L organized educational programs whégk directly related tathe preparation of
individuals for paid or unpaid employment, or for additional preparation for a career requiring
other than a baccalaureate or advanced degree."

Thus, for manyclients under age 2fhe question of whether services may be separately
characterized as "vocational training" is resolved when it is deterntive¢ctheservices are
education services. If services are provided for under State or Federal education law or regulations
or are reflected in thelient's IndividualizedEducation Plan, they are neligible for Federal
Financial Particiﬁation (FFP)AIlso, States mayot receive FFP if servicanust be provided
pursuant to another State or Federal program.

In the case otlients to whom Federand State education requirements do not afggperally
those who are oveage 21 or, if under 2have entered thiabor force) furthedistinctions are
necessary. In such cases, to determine whether serviceshosis be excluded under the
"vocational training" exclusion, the following principles must be applied:

0 No FFP is available ithe servicesare required or funded under a State or Federal
vocational training program, whether or not the clients are compensated for the work;
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o Ifthe services are provided by the ICF/MR, no FFP is available when the activity in which
the client is engaged is also for the purpose of teaching the client the skills to perform tasks
in an employment situation.

The test of whether the purpose would relate to an "employment” situation does not relate solely to
a determination about the usetgs of the activity or to whether the client is paid for the work. The
test is whether theervicesare provided with the reasonable expectation that the client would be
able to participate in a sheltered workshop othmgeneral work forcewvithin one year. In
reviewing the activity program, the comﬁensation level of the client, the nature of the activity, and
the level of supervision necessary for the client as well as the programmatic objectives in the plan
of careshould be considered making adetermination as to the purpose of gregram for the
particular client.

Determine whether the services being provided are directly related to preparing the client for paid
or unpaid employment @re insteagbrovided to increasthe overall level of functioning of the
individual. For example, a number of services which consiskitté training(sometimes called
"prevocational” services) may be aimed at a more general result. These include teaching a client
such concepts as compliance, attending, task complgtioblem solvingand safety. These
services are eligibleor FFP for clients over age 21 when provided pursuatitéplan of care

unless included under another program funded or required under State or Federal law.
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4398. PERSONS WITH RELATED CONDITIONS

A. Background--@neral--Section 1905 of the Social Security Act (Act) authorizes optional
Medicaid coverage for services in intermedieaeefacilities (ICFs). Section 1905(d) of the Act
indicates that the term "intermediatare facility services” may include services inpablic
institution for the mentally retarded or "persons with related conditions" (ICF/MR). Private facilities
may also participate.

Initial Medicaid regulations published in 1974 defined "persons with related conditions” by using a
cross-reference to thaefinition of developmental disability ithe DevelopmentaDisabilities
ServicesandFacilities Constructiolct (DDSFCA), Public Law 91-517, enacted on October 30,
%SSRB(ISR%ged tothe Developmental Disabilities Assistanesd Bill of Rights Act in 1975,

B. History of DDABRA Definition--The 1970 definition of developmental disability included
specific diagnoses which were considered to be closely related to mental retardation. The definition
read " . . . adisability attributable to mental retardation, cerebral palsy, epilepsgnother
neurologicalcondition of an individual found bthe Secretary to belosely related to mental
retardation or to require treatment similar to that required for mentally retarded individuals, whose
disability originates before such individual attains age 18, which has continued or can be expected
to continue indefinitely, and which constitutes a substantial handicap to such individual.”

1. Since 1970, thBDABRA definition of developmental disability has been amended.
In 1975, Public Law 94-103 amended the definition to:

a. Addautismto the list of specific conditions; dyslexia resulting from a disability
otherwise specified in the definition was also added;

b.  Expand the reference to "other neurological conditions" to cover any conditions
closely related to mental retardation by virtue of a similar impairment or a requirement for similar
treatment; and

c. Relate "substantial handicap" to the ability to function normally in society.

2. 0On October 1, 1978, an amendmenD@ABRA, PublicLaw 95-602 revised the
definition of developmental disability even further to read as follows:

"The term 'developmental disability' means a severe, chronic disability of a person which--

~a. Isattributable to a mental or physical impairment or combination of mental and
physical impairments;

b. Is manifested before the person attains age 22;
c. Islikely to continue indefinitely;

~d. Results in substantial functional limitationsttimee ormore ofthe following
areas of major life activity:
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Self-care,

Receptive and expressive language,
Learning,

Mobility,

Self-direction.

Capacity for independent living, or
Economic self-sufficiency.

000000

_ ~e. Reflects theperson's need for aombination and sequence of special,
interdisciplinary, or genericare, treatment, or otheervices whichare oflifelong or extended
duration and are individually planned and coordinated."”

The 1978 amendment changed the focus ofl#imition from a categorical to a functional one.
Thus, therevised definition includedny mental or physicampairmentthat limits the person's
functional ability in certain activities and no longer included only specific diagnoses that previously
had been used to limit the definition to those impairments closely resembling mental retardation.

C. Medicaid Program Effects of Changels 1974, Medicaid regulations were promulgated
to implementthe ICF/MR benefit undevedicaid. The DDABRA (then DDSFCA) definition of
"developmental disability” waadopted for theMedicaid definition of "persons withelated
conditions"because it seemed to be an appropriate and convenient mekiimiaf the term.
However, when all existing Medicaid regulations were recodified, effective October 1, 1978, as part
of the Department's initiative to rewrite regulations in a clear, concise, easily understandable format,
the cross-reference DABRA inadvertentlyincluded the words "as amended" after the phrase
"Public Law 91-517 enacted on 10/30/70."

This change made thefinition inconsistent witlother sections ahe Medicaid statute. In the
paragraplfollowing section 1905(a)(19) the statudlearly excludes Medicaid payment for "any
individual who has not attained 65 years of age and who is a patient in an institution for mental
diseases" witthe exception oindividualsunder age 21 in psychiatric facilities. Therefore, the
statutelimits Medicaid payment for inﬂatient psychiatgare toindividuals within specified age
groups irspecified inpatient settings. These restrictions do not apply to ICFs/MR. Section 1905(c)
specifically excludes services in an institution for mental diseases or mdefeatsfrom the
definition of intermediatearefacility services. Furthermoréhe definition of intermediate care
facility sewvices for the mentally retarded in section 1905(d) of the Act does not include services in
an institution for mental diseases.

The DDABRA definition, as amended by Public Law 95-602, caused confusion about the kind of
care covered under the ICF/MR benefit.
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D. CurrentDefinition.--In May 1986 HCFA established a new definition of "persons with
related conditions" at 4C2FR 435.1009. This definition combines many of the features of the 1975
developmentatisability definition inthe DDABRA with elements othe 1978definition. In
addition, this definition of "related conditions" was designed to:

0 Be consistent with statutory provisions of the Medicaid program;
o Beindependent of the DDABRA definition of developmental disability; and
o0 Exclude facilities established for treating mental illness.

The definition in ¢435.1009 now reads:

"Persons with related cotidins” means individuals who have a severe, chronic disability that meets
all of the following conditions:

1. Itis attributable to--
o Cerebral palsy or epilepsy; or _
o0 Any other condition, other than mentlidess,found to be closely related to
mental retardation becaut®s condition results in impairment of general intellectual functioning
or adaptive behavior similar to that of mentally retarded persons, and requires treatment or services
similar to those required for these persons.
2. Itis manifested before the person reaches age 22.
3. ltis likely to continue indefinitely.

~ 4. ltresults in substantial functional limitations in three or more of the following areas
of major life activity:

o Self-care,

o0 Understanding and use of language,
0 Learning,

o0 Mobility,

o Self-direction, or

o Capacity for independent living.

E. Discussionr-Althoughthis definition necessarily includes reference to specific individuals
for whom this benefit is designed, it is important to recognize that this term is defined in the context
of determiningwhat services may qualify as "intermediate care facility services." The focus thus
is on the nature of the services which are covered. Conversely, these services would not be covered
if the individual didnot need the active treatment provided by an ICF/MR. The determination as
to who is eligiblefor ICF/MR caremust be based aime need of eacimdividual for ICF/MR
services and not merely on the diagnosis of the individual.

The main purpose dhe changes made ithe definition is to prevent facilities established for the
purpose of caring for mentally ill persons from participating in the Medicaid program as ICFs/MR.
Such facilities wouldnore appropriately be considered IMsder thdaw and services to their
inpatients between the ages of 22 and 65 excluded from payment.
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Concern has been expressed that the new definition of "persons with related conditions" does not
include autism, although this diagnosiad been included in one die earlier definitions of
developmental disabilityAutism is a disorder which is developmental in nature and which routinely
re(wlres treatment similar to that provided to individuals who have mental retardation and persons
with related conditions. Ifact, theDiagnostic and Statistical Manual of Mental Disordditsird

Edition (DSM llI), which is universally recognized as authoritativetbg medical community,
specifically classifies autism as a pervasive developmental disoMereover, theDSM IlI

indicates that only 30 percent of individuals with autism have an 1.Q. of 70 or more. Further, current
knowledge orthe subject ofwutism indicateshat thosandividuals with autism whdave low
cognitive abilityand those who have high cognitive ability are both dysfunctional and/or retarded
because ofheir disabilities inthe areas oEommunication andocialization, which profoundly
interfere withthe activities of dailyliving. Thus, ICF/MRplacements for individuals with this
disorder are generally appropriate. There is no basis for requiring that dually diagnosed individuals
ble primarily mentally retarded or have any other primary condition in assessing the need for ICF/MR
placement.

Concern has alsbeen expressed that trevised definition could result in institutions solely or
primarily devoted to the treatment adtistic individuals beingreated asnstitutions for mental
diseasesather thanCFs/MR. This will not be the case. A facility dedicated to the treatment of
autistic individuals would appropriately be considered to be an ICF/MR. That is, the nature of the
facility would be suclhihat it is for the treatment ohentallyretarded persons and persons with
related conditionsOnce it is participating as an ICF/MR, the treatment of some autistic individuals
who are not mentally retarded but who require treatment in that facility would also be appropriate
and would qualify for Federal matching funds. Thus, a fadigticated to the treatment of al
autistic individuals,whether or nofpreviously existing, would appropriately be considered an
ICF/MR. Autistic beneficiariesire covered unddvledicaid and deserve ICF/MR services as
appropriate to their needs.
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4415. NURSE PRACTITIONER SERVICES

A. Background--Section 6405 of OBRA 1989 éP.L. 101-239) provides for the availability
and accesbBility of services furnished by a certified pediatric nurse practitioner (CPNP) or a
certified family nurse practitioner (CFNP) to recipients eligible for or receiving Medicaid. Section
6405amended 81905(a) of the Acthis provisionrequiresthat CPNP and CFNBervices be
covered to the extent that CPNPs &ldNPsare authorized to practice under Stdsev or
regulations regardless of whettieey aresupervised by or associated with a physiciantber
health carerovider. Youare also required to offer direct payment to CPNPs and CFNPs as one
of your payment options.

B. CPNP RequirementsA CPNP is aregistered professional nurse who munget the
following requirements:

o If your Sate has specific qualifications for pediatric nurse practitioners, the
practitioner must:

- Becurrently licensed to practice in the State as a registered professional nurse;
and

- Meet the requirements fqualification of pediatric nurse practitioners in the
State in which he or she furnishes services.

~ 0 If your State does not specify by specialty, qualifications for pediatric nurse
practitioners, but does define qualifications for nurseadmance practice ogeneral nurse
practitioners, the practitioner must:

. - Meet qualifications for nurses in advance practice or general nurse practitioners
as defined by your State; and

- Have a pediatric nurse practitmited to providing primaryhealth care to
persons less than 21 years of age.

C. CFNP RequirementsA CFNP is a registered professional nurse who nmesit the
following requirements:

o Ifyour State has specifgualifications for family nurse practitioners, the practitioner
must:

- Becurrently licensed to practice in the State as a registered professional nurse;
and

- Meet the requirements for qualification of family nurse practitioners in the State
in which he or she furnishes services.

0 If your State does not specify by specialty, qualifications féonily nurse
practitioners, but does define qualifications for nurseadwance practice ogeneral nurse
practitioners, the practitioner must:

. - Meet qualifications for nurses in advance practice or general nurse practitioners
as defined by your State; and

o - Have afamily nurse practicdimited to providing primaryhealth care to
individuals and families.
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D. Nurses in Advance Practice or General Nurse Practitisrlarsome States, State law does
not specifically name nurse practitioners according to spedmitynay instead define nurses in
advance practice or nurse practitioners. Generally this means the nurse has met advanced practice
requirements beyond the 2 to 4 yeardadic nursing education required of all registered nurses.
In these States, therefore, registered nursestmeet the State requirements for nurses advance
ﬁractlce or general nurse&ractltloner, have a pediatric nurse practice limited to providing primary

ealth care t@ersons lesthan 21 years of age, orfamily nurse practicéimited to providing

primary health care to individuals and families.

E. Coverage of ServicesYour State plan must:

o0 _ Provide that CPNP or CFNP services are furnished to the categorically needy, to the
extent CPNPs or CFNPs are legally authorized to practice under State law or regulations;

o0 Specify whether those services are furnished to the medically needy; and
o Providethat CPNPs or CFNPszgardless of whether their servige furnished
under the supervision of, or associated with a physician or other health care provider, may choose

to be ﬁaid through an independent provider agreement between ythegndctitioner or paid
through the employing provider.

4-416 Rev. 68



REQUIREMENTS AND LIMITS
03-94 APPLICABLE TO SPECIFIC SERVICES 4420

4420. NURSE-MIDWIFE SERVICES

A.  Background-Section 965 of OBRA 1980 (P.L. 96-499) provided for the availability and
accessitity of nurse-midwife serices to women eligible for or receiving Medicaid. Section 965 was
incorporated into §1905(a)(17) of the Act, with the term "nurse-midwife" defined in §1905(m) of
the Act. Section 1905(a)(17) tiie Act required thaturse-midwife services beovered to the
extent that thenurse-midwife is authorized tpractice under Stateaw or regulations. It also
required you to offer direct reimbursement to nurse-midwives as one of your payment options. In
addition, the definition of a nurse-midwife in 81905(m) of the Act was limited to registered nurses
who perform services in the area of management of the care of mothers and babies throughout the
maternity cycle. This definition had the effect olimiting nurse-midwife services to thosetims
area. (Section 1905(m) of the Act no longer defines nurse-midwife for purposes of §1902(a)(17) of
'élhe}_A_ct. It)is now defined by reference to 81891(gg) of the Act, which contains essentially the same

efinition.

Section 13605 of OBRA 199®.L. 103-66) expanded the scopenofse-midwife services to
include all nurse-midwifeservices authorized under State law, whether or not they are performed
in the area of management of the care of mothers and babies throughout the maternity cycle.

B. Definition of Services-Nurse-midwife services include serviddmt nurse-midwives
performwithin their scope of practice authorized by Sthtes or regulations without regard to
whether the serviceme performed in tharea ofmanagement ahe care omothers or babies
throughoutthe maternictiy cycle.The services furnished managinghe care omothers and/or
babies have been expanded to include services provided outside of the maternity cycle. In the case
of inpatient or outpatient hospital services or clinic services, these services are furnished by or under
the direction of a nurse-midwife the extent permitted by tHacility. Nurse-midwives usually
work in association with obstetrician-gynecologists or other physicians to whom they refer patients
with high risk conditions or complications.

C. Nurse-Midwife Certification RequirememtsA nurse-midwife is a registered professional
nurse who:

o Is currently licensed to practice in the State as a registered professional nurse;
o Islegally authorized by the State or regulations to practice as a nurse-midwife; and

0 Has completed a program of stualydclinical experience for nurse-midwives, as
specified by the State.

If the State does not specify a program of study and clinical experience that nurse-midwives must
complete to practice in the State, the nurse-midwife must meet one of the alternative certification,
education, and/or experience requirements specified in 42 CFR 440.165(b)(4).

D. Coverage of Services for Categoricallgedy--You must provideghat nurse-midwife
services are furnished to the categorically needy to the extent nurse-midwives are legally authorized
to practice under State law@gulations. You may also choose to provide for these services for the
medically needy in your State plan.
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4421. SERVICES FOR PREGNANT WOMEN
A. Coverage of ServicesServices to pregnant women fall within three categories:

1. Pregnancy-Related Service€overage of pregnancy-related services up to and
including delivery includes all prenatal and delivery services as defined in your approved State plan.
If you have a medally needy pro?ram, provide these services to medically needy pregnant women
under §19024)_()10}/(C)(u|)(ll) of the Act. Due to theomparability of services provisions of
§1902(a)(10)(B)(i) othe Act, make comparable services available to categorically needy pregnant
women. (See §4130.) If you do not inclutie medicallyneedy in your State plan, services
available to categorically needy pregnavdmen must, undethe comparability of services
provisions of 81902§@10(B)(i) of the Act, include at least the full range of services available to the
categorically needy group. You ma% elect to expand services only for the pregnant women group
under the exception to the comparability of services requirement. (See 84130B.)

2. Post-Partum Serviced-or the length of time specified in 883306 and 3571, provide
pregnancy-related and post-partum services available under your State plan to women who, while
pregnant, wereeligible for, applied for, and received Medicaid. At a minimum, provide a
continuation of those services during this post-partum period that were available under your State
plan to these women before the preghancy terminated. You are not required to identify the specific
treatments covered as pregnancy-related in your State plan for this post-partum period. However,
list the major categories of servicesany changes in servicéimits (e.g.,inpatient hospital,
physician services) that areadl@ble only as pregnancy-related services and indicate if you elect this
additional coverage under the exception to the comparability of services provision for pregnancy-
gﬂ%eost)ervices described in clause (VII) in the matter following 81902(a)(10)(F) of the Act. (See

NOTE: There is no FFP ailable for post-partum services related to induced abortions which are
not federally funded.

3. Services for ConditionEhat May Complicate PregnaneyYou may elect to provide
services to pregnant women fibre treatment of nonpregnancgnditionsthat may complicate
pregnancy and that are not currently available under your State plan. In electing to provide these
services, you neednly provide them tall pregnant womerovered under your planThese
services are not subject to the other comparability of services requirements. You are not required
to specify in your State plaie particular treatments opnditionsthat are covered under this
provision. However, specifihe adlition of any major categories of services (inpatient hospital,
physician, etc.) or changessarvice limits that Tyou elect to make available only to pregnant women
under the exception to the comparability of services requirement. (See 84130B.)

B. Definitions--

~ 1. Pregnancy-Relatedservices-Services for the treatment ofconditions or
complications that exist or are exacerbated because of pregnancy.

~ 2. PrenataServices-Services to a woman durirgegnancy whiclare directed to
protecting and insuring the health of the woman and the fetus.

3. Delivery Services-Services necessary to protect the health and safety of the woman
and fetus from the onset of labor through delivery.
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4. Post-Partum Serviceservices rendered to an eligible woman following termination

of pregnancy for théength of time specified in 8833CGhd 3571 for any health conditions or
complications that are pregnancy-related.
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4430. LEGAL BACKGROUND AND AUTHORITY

The Medicaid program 1title XIX of the Social Security Act) provides medical assistance to certain
categories of individuals witlow income. Medicaid is jointlytinanced by the Federal and State
governments and administered by the States. Generally, States set eligibility and coverage standards

ut are required by Federal rulesctover certain categories widividualsand to guarantee the
availability of certain medical services. Individuals who receive cash assistance under a program
authorized by thé&ocial SecurityAct automaticallyqualify for Medicaidand are referred to as
"categorically needy." States are given the option to provide certain health care and services to the
medicallyneedy(individuals whose income is more than allowed for the categorically needy, but
whose incurred medical expenses put an extreme financial burden on them).

Under section 1902(%\@) of the Social Security Act (42 U.S.C. 1396a(a)(10?) and regulations at 42
CFR 440.210, guired services for the categorically needy include hospital and physician services.
These same services may be offered to the medically need?/ as either optional or required services
depending orthe make-up oéachindividual State's Medicaiglan (reference 42 CFR 440.220).
Under 42 CFR 440.230(c), a Medicaid agency may not arbitrarily dergdace the amount,
duration and scope of a required service to an otherwise eligible beneficiary solely because of the
diagnosistype ofillness orcondition. Accordingly, States have received Federal matching funds

in expenditures for medically necessary abortions.

Since Fiscal Year (FY) 1977, Congress has included in each HEW Appropriations Act, a provision
limiting the Department'sunding of abortions. Section 209 &f.L. 94-439, Labor-HEW
AppropriationsAct for FY 1977, (October 1, 1977 through September 30, 1978), prohibited the
Department from using any funds appropriated under the Act to pay for abortions "except where the
life of the mothemwould be endangered tifie fetus were carried to termThis limitation was
continued in effect by two joint resolutions, P.L. 95-103 and P.L. 95-165, that provided continuing
appropriations through November 1977.

The HEW Appropriations Act fothe remainder of FY 197&.L. 95-205, placedlightly less
stringent limitations on the Depaeimt's funding of abortions during that period. That Act prohibited
the Federal funding of abortions except in the following three circumstances:

1. Where the life of the mother would be endangered if the fetus were carried to term;

2. Forsuch medical procedures necessary for the victims of rape or incest, when such rape
or incest has been reported promptly to a law enforcement agency or public health service, and

3. In those instances where severe ang-lasting physicahealth damage tthe mother
would result if the pregnancy were carried to term when so determined by two physicians.

These limitations were enacted in identical form in the HEW Appropriations Act for FY 79.

Rev. 4



The two joint resolutions (section 118 of P.L. 96-86, effective October 1, 1979 through November
20, 1979;and section 109 of P.L. 96-123, effectNevember 20, 1979 through September 30,
1980) that appropriatedunds for FY 1980 further restrictdde circumstances undetich the
Department could fund abortions. Public Law 96-123 allowed HHS to fund abortions only where
the life ofthe mothemwould be endangered tiie fetus were carried to term, or in instances of
promptly reported rape or incest. This act did not allow the Department to fund abortions where the
mother would sutfer severe anong-lasting physicahealth damage unlesme of the two
circumstances existed.

The HEW Appropriations Act for FY 1978 requirélite Department t@ssue regulations and
establish procedures that "rigorously enforce” the limitations on the Federal funding of abortions that
were contained in the ActThus, since February 197@#e Department'segulations also have
limited the Federal funding of abortions.

OnJanuary 15, 1980, the U.S. District Court for the Eastern District of New York ruled in McRae

v. Secretary, HEWCiv. No. 76 C 1804) and New York City Health and Hospitals Corporation
Secretary, DHEW(Civ. No. 76 C 1805)that provisionscontained in HEW appropriations Acts

since FY 1977 thairhit the use of Federal funds for abortions under Medicaid are unconstitutional.
On the date that issuedthe rulings, the District Court stayedts judgment for 30 days, through
February 14, 1980. Bothe District Court and the United States Supreme Court denied the Federal
government's motions to extend the stay pending appeal to the Supreme Court. Therefore, Federal
funding became available fanedicallynecessary abortions performed omafier February 19,

1980. This conditiompplies through September 19, 1980. The U.S. Supreme Court granted review
of both the McRaand New York City Health and Hospitals Corporatases.

Specifically, the District Court ruledthat the provisions commonlyefered to as "théHyde
Amendment' areinconstitutional as applied to abortidhat are necessary in tipeofessional
judgment of the pregnant woman's attending physician, exercised in the light of all factors, physical,
emotional, psychological, familial, and the woman's age, relevant to the health-related well-being of
the pregnant woman." The District Court enjoiried Departmenfrom enforcingthe Hyde
Amendment to the extent that it prohibits Federal funding under the Medicaid program of medically
necessary abortions as defined above.

The District Court'suling alsomeant thaStates were required to cowval medicallynecessary
abortions under their Medicaid program. This was so because States' failure to cover all medically
necessary abortions the absence gdrovisionslimiting the Federal funding of those procedures
would be a violation of our regulations on amount, duration and scope at 42 CFR 440.230. Those
regulations state that Medicaid services mandated by statute and regulation may not be arbitrarily
denied oreduced in amount, duration or scmely because of a recipientiagnosistype of

illness or condition.

On June 30, 1980, thénited States Suprent@ourt reversed and remanded teeisions of the

United States District Court for the Eastern District of New YorkaRae v. Secretary, DHEW

The Supreme Court ruled that the Hyde amendment does not violate the United States Constitution
and, in addition, theourt ruled that the Medicaid act does not require States to cover any abortions
for which Federal funding is not available.
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The plaintiffs in McRaetated that they expected to file a petition for a hearing. The Supreme Court
rules providedhat if such getition Is filed,the effective date of the decision is stayed while the
court considers the petition for rehearing. Thus, Federal Medicaid funding continued to be available
for all "medically necessary" abortions, and States were required to cover all "medically necessary"
abortions under Medicaid until the Supreme Court ruled on the petition for rehearing.

On September 17, 1980 thiited States Suprent@ourt denied theppellees' petition for a
rehearing in Harris vMcRae The District Court receivethe Supreme Court's judgment on
September 19, 1980 and vacated its injunction that day. This means that for abortions performed
on or after September 20, 1980 Federal funds under Medidiaioe available only for those
abortonsthat are covered under tfiscal year 1980Appropriations Act as interpreted by our
regulations in 42 CFR 441.200 et seg. FR 61598 (October 26, 1979); i.e., life of the mother would
be endangered or instances of promptly reported rape or incest. (Federal funds under Medicaid are
available forall "medicallynecessary" abortions pertformeddringthe period February 19, 1980
through Sefember 19, 1980.puring thisperiodthe controlling factor as to whether FFP was
available was the date the abortion was performed.

On October 1, 1980 the President signed a joint resolution, (Public Law 96-369) making continuing
appropriations for FY 1981. Section 101(c) of the continuing resolution for fiscal year 1981 (Pub.
L. 96-369, enacted October 1, 138@ expired December 15, 1980) prohibited the use of any funds
appropriated under that Act to pay for abortions, with certain exceptions. Federal funds could be
used if the life of the mothevould be endangered tiie fetus were carried to term, or if the
ﬁrocedure were necessary for thetims ofrape or incest when the rape was reported within 72

ours to a law enforcement agencypablic health service. States were free under this appropriation
to choose not to fund abortionsSection 109 of Publidaw 96-536 further continued these
provisions until June 5, 1981.

Section 402 of th&upplemental Appropriations and Recession Act of 1981 (Pub. L. 97-12 enacted
June 5, 1981), for supplemental and continuing appropriations for FY 1981, amended section 109
of Pub. L. 96-536 and furtheestricted the use of Federal tunds for abortions under Medicaid. That
Act provided that Federal funds were only available for abortions if the life of the mother would be
endangered if the fetus were carried to term. On June 9, 19&ifommed State agencies by
telegram of that change.

On Decerber 15, 1981, the Presidesignedthe "Joint Resolution Makingrurther Continuing
Appropriations for FY 1982 and for Other Purposes” (Pub. L. 97-92). This law appropriated funds
for the Department's programs for the period through March 31, 1982. Section 101 of Pub. L. 97-92
continues in effect the restrictions on Federal funding for abortions contained in the Supplemental
Appropriations and Recession Act of 1981. Subsequently, on March 31, 1982, the President signed
the "Joint Resolution Makingurther Continuing Appropriations for FY 198@ub. L. 97-161).

This law appropriates funds ftie period April 1, 1982 to September 30, 1982 and extends the
provisions of Pub. L. 97-92 concerning abortions. Thus, no FY 1982 funds may be used to pay for
abortions except where the life of the mother would be endangered if the fetus were carried to term.
Moreover, States may choose not to fund abortions to the extent they deem appropriate.

Rev. 4



TITLE XIX--GRANTS TO STATES FOR MEDICAL
ASSISTANCE PROGRAMS

Section 1902, State Plans for Medical Assistance

Section 1902(a)(10) provides inter alfA) for making medicabssistance availableycluding at

least the care angkrvices listed in paragraphs (1) throughg®gl (17) of section 1905(86,?.,

inpatient hospital services (other than services in an institution for tuberculosis or mental diseases)
and physicians' services, afl individuals receiving aid aassistance under any plantbé State
approved under titles I, X, XIV, or XVI, or Part A or Part E of title IV (including pregnant women
deemed by the State to be receiving such aid as authorized in section atbifglividuals
considered by the State to be receiving such aid as authorized under section 414(g)), or with respect
to whom supplemental security income benefits are being paid under title XVI;

(B) that the medical assistance made available to any individual described in subparagraph (A)
(i) shall not be less immount, duration, or scope than the medical assistance made available
to individuals not described in subparagraph (A);

(C) thatif medical assistance is included for any group of individuals described in section 1905(a)
who are not described in subparagraph (A); then

* % %

(i) the plan must make available medical assistance.
CITATION OF REGULATION

42 CFR Public Health
Part 440, Services: General Provisions

8440.230 Sufficiency of amount, duration, and scope
(a) The plan must specify the amount, duration, and scope of each service that it provides for-

- Elg The categorically needy; and
2) Each covered group of medically needy.
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' (b) Each service must be sufficient in amount, duration, and scope to reasonably achieve
its purpose.

(© The Medicaid agency may not arbitrarily denyeatuce the amount, duration, or
scope of a required service under 88440.210 and 440.220 to an otherwise eligible recipient solely
because of the diagnosis, type of illness, or condition.

(d) The agency may place appropriéiteits on aservice based on such criteria as
medical necessity or on utilization control procedures.

Part 441, ServicesRequirements and Limits Applicable to Specific Services--Subpart E Abortions.
8441.200 Basis and Purpose

This subpart implements Federal lgivat places restrictions on the use of Federal funds for abortions
except under the circumstances described in this subpart.

8441.201 Definition.

As used in this subpart--"Physician" means a doctor of medicine or osteopathy legally authorized
to practice medicine and surgery by the State in which he or she practices.

8441.202 General rule.

FFP is not available in expenditures for an abortion except as specified in 441.203.

8441.203 Life of the mother would be endangered.

FFP is available in expenditures for an abortion when a physician has found, and certified in writing
to the Medicaid agency, that on the basis of his or her professional judgment, the life of the mother
would be endangered if the fetus were carried to term. The certification must contain the name and
address of the patient.

8441.206 Documentation needed by the Medicaid agency.

FFP is not available iany expenditures for abortions, as provided for under 441.203, if the
Medicaid agency has paid without first having received the certification as specified in that section.

8441.208 Recordkeeping requirements.

Medicaid agencies must maintain copieshef certification aspecified in 8441.203 for Bears
under the recordkeeping requirements at 45 CFR 74.20.
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4431. FEDERAL FUNDING OF ABORTIONS

Since fiscalyear 1977 Congressional restrictions have been placed on appropriated funds for the
Department's programs which fund abortions. Since enactment of Public Law 97-12 (effective on
June 5, 1981), FFP is onlailable in expenditures for an abortion when a physician has found, and
so certified in writing to the Medicaid agency, that on the basis of his/her professional judgment, the
life of the mothemwould be endangeredtifie fetus were carried to ternT.he certification must
contain the name and address of the patigbbngress prohibitethe use of Federal funds
appropriated under Public Law 97-12 and subsequent public laws for abortions for victims of rape
or incest.

However, no matter which restrictions were in place when the abortion was performed or when FFP
was claimed, andven if a State were under court order to pay for medical P/ necessary abortions
that wereoutsidethe scope of the various Hyde amendments, HCFA must [ook at the restrictions
on the use of Federal funds in placdhettime those fundare used to pay thetates' claim to
determine if Federal funds can in fact be used. For example, appropriations enacted by Public Law
97-12 excluded Federal funds for abortions performed for victims of rape or incest. Accordingly,
such services cannot be rbinnsed unless the State is able to establish that funds used to pay for the
abortion services did not derive from these appropriations. Thus, the controlling factor is not when
the abortion was performed or when FFP was claimed, but rather which Federal funds were used
to pay for theabortion service. The one exceptionthds rule isthat HCFA hagaid and will
continue to pay for medically necessary abortions performed during the periods October 1, 1976 -
August 4,1977 and February 19 - September 19, 1980, viremepartment was under Federal
court orders requiring Medicaid coverage for medically necessary abortions.

Generallythe appropriatiomestrictionsattached to th&ederal funds provided to a State at the
beginning of the quarter (the quarterly estimate) areowtrolling unless the State can show on a
case-by-case basis that those particular Federal funds were used to pay the provider who tperformed
the abortion. A State's payment for a particular abortion service is not considered identified until
after the quarterly expenditure report (Form HCFA-64) is submitted. Therefore, the Federal funds
used to reimburse a State for an abortion sermieprovided to a State after HCFA reviews the
State's expenditure report arssues a subsequent supplemental geavdrd tofinalize that
expenditure reportThus,therestrictionsattached to the Federal appropriation referenced in the
finalizing grant award for givencalendar quartegoverns whether abortiotise Statepaid for
duringthat quarter areligible for FFP. Finally, the documentation requiremesgscified in 42

CFR 441.206 must be satisfied before the claim is approved for payment.
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4432 FEDERAL FUNDING OF ABORTION RELATED SERVICES

A. Background-Since fiscalyear 1977,Congress has passed Appropriations Acts that
contain restrictions othe funding of abortions. Unddhe Supplemental Appropriations and
Rescission Act of 1981,IP. No. 97-12, FFP became available for abortions performed only where
the life ofthe motherwould be endangered the fetus were carried to termAll subsequent
pertinent Congressional measuhese continued thdimitation onthe use of Feder#linds for
abortions. 42 CFRRart441, Subpart E specifighat FFP is available for abortions only when a
physician has foundnd certified inwriting to the Medicaid agencyhat inhis/her professional
judgment, the life of the mother would be endangered if the fetus were carried to term.

B. Scope of ServicesFor purposes of FFP, noninduced, naturally occurring abortions are
not subject to the abortion restriction. Therefore, FRRadable forthe costs associated with
treating spontaneous andssedabortions. In addition, FFP is available for treating any medical
problems resulting from a medically unsupervised abortion (ileere someone other than a
physician, such ahe patient, has induced the abortion), or an ectopic (tubal) pregmemci,
often results in a naturally occurring abortion and usually requires surgical removal of the fetus.

1. Abortion Related Services for Which FFP is Not Availabiég-P is not available for
the costs of medically induced/performed abortistere thdife of the mothemwould notbe
endangered if the fetus were carried to term. FFP is therefoexaitdble for the costs of services
directly relatedo the performance of such abortions, as follows:

o Physician/surgical charges for performing the abortion. These charges include
the usual, uncomplicated pre and post operative care and visits related to performing the abortion.

0  Hospital or clinic charPes associated with the abortion. This includes the facility
fee for use of the operating room, supplies and drugs necessary to perform the abortion and charges
associated with routine, uncomplicated pre and post operative visits by the patient.

o Physician charges for administeritite anesthesia necessary to induce or
perform an abortion.

o Drugcharges for medication usually provided to or prescribed for the patient
who undergoes an uncomplicatadortion. Thisincludes routinely provided oral analgesics and
antibiotics toprevent septiccomplication of abortion, andRho-GAM (an immune globulin
administered to Rh-negative women who have an abortion).

o Charges for histo-pathological laboratory tests performed routinely on the
extracted fetus or abortion contents.
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o Charges for other laboratory tests performmibr to performing the
nonmatchable abortion to determine the anesthetic/surgatalof the patient(e.g., CBC,
electrolytes, blood typing).

2. Abortion Related Services for Which FFP is Available-P is available for the costs
of all services related to an abortion whére physician has certified iwriting to the Medicaid
agency that in his/her professional judgment, the life of the mother would be endangered if the fetus
were carried to term. FFP is also avallable for the costs of certain specific services associated with
a non-Federally fundeabortion ifthose services would have been performed on a pregnant woman
regardless of whether she was seeking an abortion. Those services include:

o 0 Charges for pregnancy tests which would have been performed whether or not
the individual was seeking an abortion;

o Chargedor tests to identify sexually transmitted diseases (e.g., chlamydia,
gonorrhea, syphillis) and other laboratory tests routinely performed on a pregnant patient, such as
Pap smear and urinalysis; and

o o Charges fomll services, tests and procedures dperformed post-abortion for
complications of a non-Federally funded therapeutic abortion, including charges for a hospital stay
beyond the nonal length of stay for abortions and charges for services following a septic abortion,
etc.

3. FFP Available for Multiple Medical Procedures Involving an Abortidiitle XIX
of the Act provides that FFP is paid to the States at the regular Federal medical assistance percentage
(FMAP) rate for the costs incurred for covered medical services. Conversely, FFP is not available
for the cost of noncovered services. The statute further provides that FFP is available at the rate of
90 percent for the costs of family planning services.

When multiple procedures are perfornading a singlenospital stay or clinic visit, you must
distinguish between costs attributable to an abortion or other procedure matched at the FMAP, and
those attributable to family planningservice, such as a sterilization. You milgtn determine
whether each ahe procedures meets applicable Federal requirements for FFP. To the extent that
a procedure which does noieet Federal requirements extends the hospital stay or course of clinic
treatment, that portion of the claim may not be submitted for FFP. In addition, all ancillary services
related solely to the procedure which does not meet applicable requirements for FFP must also be
deleted from the claim for FFP.

For example, if during a hospital stay for an FFP eligible abortion, a sterilization is performed which
does notneet Federal requirements for FFP and which extends the hospital stay, the costs associated
with the sterilizatiorand the extendeldospitalization must beeletedfrom yourclaim for FFP.

Similarly, if the abortion itself@es not meet Federal requirements but the sterilization does, the costs
which are normally attributable to the
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performance of the eligible sterilization may be claimed for FFP. However, use the criteria described
In §84432.B.1and B.2 to determine whether tharious services related the FFPineligible
abortion could be claimed for FFP.

4. Exclusion of Claims for FFP for Services Related to FFP Ineligible AboriBash
State must have appropriate procedures for identifying abortion related services. Each State needs
a method for determiningvhether physiciansand laboratory services, pharmaceuticals and
anesthetics associated with a hospital stay or clinic visit during which an abortion is performed are
related to it. Services described in 84432.B.1 related to abortions which do not meet Federal funding
criteria must be excluded from claims for FFP.

BecauseState payment systenase not standard, there is Rederally prescribed method for
acconplishing this result. Each State must devise appropriate procedures and HCFA verifies both
that the procedures are in place and that they are operating properly to exclude inappropriate claims
for FFP.
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The Medicaid program (title X1X of the Social Security Act) provides medical assistance to certain
categories of individuals with low income. Medicaid is jointly financed by the Federal and State
governments and administered the States. Generally, States sdigibility and coverage
standards but are required by Fedeudds tocover certain categories ofdividualsand to
guarantee thavailability of certain medical servicefdividuals whoreceive cash assistance
under a prograrauthorized by the Social Security Act automatically qualify for Medicaid and are
referred to as "categorically needy." States are given the option to provide certain health care and
services to themedically needy (individuals whose income is motdan allowed for the
c[?teg)orically needy, but whose incurmeeédical expenses puts an extreme financial burden on
them).

Under section 1902(a)(10) of the Social Security Act (42 U.S.C. 1396a(a)(10)) and regulations at
42 CFR 440.210, required services foe categorically needy includeospital andphysician

services. These same services may be offered to the medically needy as either optional or required
services depending dhe make-up oéachindividual State'Medicaid plan (reference 42 CFR
440.220). Under 42 CFR 440.230(c), a Medicaid agency may not arbitrarily deny or reduce the
amount, duration and scope of guied service to an otherwise eligible beneficiary solely because

of the diagnosis, type of iliness or condition. On November 8, 1978, the Department issued final
rules governing=FP in the payment ddterilization procedures for sterilization undartain

federal% assisted programs. In order for FFP to be available for hysterectomies, the rules included
the following requirement:

1. Federal funds are not available for hysterectomies performed solely for the purpose of
sterilizing the patient;

2. _Federal funds are available when a hysterectomy is being done for a reason other than
sterilization provided that:

a. The person securing authorization to perform the hysterectomy informs the patient,
and her representative, if any, orally and in writing, that the operation will make her sterile; and
- ‘b. The patient, or the representative, signs a statement acknowledging receipt of the
information.

The statement referred to in item 2b is commonly referred to as the "acknowledgment statement."
The regulations were developed to safeguard patightts by ensuringhatwomenwill make

informed and voluntary choices; and to emphasize that hysterectomies are not an appropriate or
acceptable means of sterilization.

Rev. 5



On August 4, 1982 the Departmgniblished final regulations in the Federal Registkich amend

the hysterectomy requirement. The regulations elimitiegeneed tanform women who are
already sterile or who require a hysterectomy as an emergjmsgving procedure, that the
hysterectomywould render them incapable of reproducing. The amemdgdlations were
effective upon publication. In addition, if a State so choos$esregulationcan be made
retroactive to March 8, 1979, when the initial regulations became effective, or any date thereafter
through the date of publication of these regulations.

TITLE XIX--GRANTS TO STATES FOR MEDICAL
ASSISTANCE PROGRAMS

Summary of Section 1902, State Plans for Medical Assistance

Section 1902(a)(10) provides, intdia (A) for making medical assistance available, including at
least thecare andservices listed in paragraphs (1) through (5) and (17) of section 1905(a), e.g.,
inpatient hospital services (other than services in an institution for tuberculosis or mental diseases)
and physicians' services, to all individuals receiving aid or assistance under any plan of the State
approved undettkes I, X, XIV, or XVI, or Part A or Part E of title IV (including pregnant women
deemed by the State to be receiving such aid as authorized in sectionad@b(glviduals
considered by the State to beceiving such aid as authorized under section 414(qg)), or with
respect to whom supplemental security income benefits are being paid under title XVI;

(B) that the medical assistance made available to any individual described in subparagraph (A)---

*k%k

_ éi_i)_ shall not be less in amant,duration, or scope than the medical assistance made available
to individuals not described in subparagraph (A);

(C) that if medical assistance is included for any group of individuals described in section 1905(a)
who are not described in subparagraph (A’Q’i*then

(i) the plan must make available medical assistance....
SUMMARY OF CITATION OF REGULATION

42 CFR Public Health
Part 440, Services: General Provisions

8440.230 Sufficiency of amount, duration, and scope
(@) The plan must specigl the amount, duration, and scope of each service that it provides
y

for (1) The categorically needy; and
(2) Each covered group of medically needy.
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(b) Each service must be sufficient in amount, duration, and scope to reasonably achieve its
purpose.

(c) The Medicaid agency may not arbitrarily deny or reduce the amount, duration, or scope
of a required service under 884210 and 440.220 to an otherwise eligible recipient solely because
of the diagnosis, type of iliness, or condition.

(d) The agency may place appropriate limits on a service based on such criteria as medical
necessity or on utilization control procedures.

Part 441, Services: Requirements Amdgmits Applicable To Specific Services Subpart F
Sterilization.

8441.250 Applicability.

This subpart applies to sterilizations and hysterectomies reimbursed under Medicaid.

8441.252 Definitions.

As used in this subpart:

"Hysterectomy" means a medical procedure or operation for the purpose of removing the uterus.
8441.252 State plan requirements.

A State plan must providiéhat theMedicaid agencyill make payment under thgan for
sterilization procedures and hysterectomies only if all the requirements of this subpart were met.

8441.255 Sterilization by hysterectomy.

(a) FFP is not available in expenditures for a hysterectomy if--

(1) ifit was performed solely for the purpose of rendering the individual permanently
incapable of reproducing or _

éZ) if therewas morethan one purpose to the procedureyduld not have been
performed but for the purpose of rendering the individual permanently incapable of reproducing.

(b) FFPisavailable in expenditures for a hysterectomy not covered by paragraph (a) of this
section only under the conditions specified in paragraphs (c), (d), or (e) of this section.
(c) FFPis available if--

(1) The person who secured authorization to perform the hysterectomy has informed
the individual and her representative, if any, orally and in writing that the hysterectomy will make
the individual permanently incapable of reproducing and _ _

(2) The individual or her representative, if any, has signed a written acknowledgment
of receipt of that information.
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(d) Effective on March 8, 1979 or amhate thereafteuhroufghthe date opublication of
these regulations at the option of the State, FFP is available if--
(1) The individual-- _
gg) Was already sterile before the hysterectomy; or o
i) Requires a hysterectomy because of a life-threatening emergency situation in
which the ghysician determines that prior acknowledgment is not possible; and
(2) The physician who performs the hysterectomy--
() Certifies in writingthat theindividual wasalready sterile athetime of the
hysterectomy, and states the cause of the sterility; or
(i) Certifies in writing that the rsterectomy was performed under a life-threatening
emergency situation in which he or she determined prior acknowledgment was not possible. The
physician must also include a description of the nature of the emergency.

(e) Effective March 8, 1979 or any date thereafter through the date of publication of these
regulations at the option of the State, FFP is available for hysterectomies performed during a period
of an individual's retroactive Medicaid eligibility if the physician who performed the hysterectomy
certifies in writing that--

(1) The individual was informetlefore the operation that the hysterectomnould
make her permanently incapable of reproducing or

(2) One of theconditions in paragraph (d)Elg of this section was met. The physician
must supply the information specified in paragraph (d)(2) of this section.

8441.256 Additional condition for Federal Financial Participation (FFP).

(@) FFP is not available in expenditures for atgrilization or hysterectomy unless the
Medicaid agency, before making payment, obtained documentation showing that the requirements
of this subparwere met. This documentation must include a sterilizatioonsent form, or
acknowledgement of receipt of hysterectomy information or a physician's certificemotsy
8441.255(d)(2) as applicable. _

b) With regard tahe requirements of §441.255?d2)f0r hysterectomies performed from
March 8, 1979 through November 2, 1982, FFP is available in expenditures for those services if
the documentatioshowingthat the requirements of that paragraph were met is obtained by the
Medicaid agency before submitting a claim for FFP for that procedure.
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REQUIREMENTS AND LIMITS
03-83 APPLICABLE TO SPECIFIC SERVICES 4435.2

4435. STERILIZATION BY HYSTERECTOMY

Since March 8, 1979, Federal funds are not available for a hysterectomy performed solely for the
purpose ofsterilization. Federal funds, howeveare available for medically indicated
hysterectomy procedures (e.g., removal of a cancerous uterus) provided that the individual and her
representative, if any, have been informed orally and in writing that the procedure will render her
|ncaﬁabl_e of reproducing. The individual or her representative, if any, must acknowledge receipt
of this information in writing. The original regulations didt provide any exception to the
requirement for a hysterectomy Brocedure. The written acknowledgmaeiteptable if the

patient signs the statement either befarafter the hysterectomy is performed. However, when

the patiensignsthe acknowledgment statemeafter surgery, in order to meet the intent of the
regulation the statement must contain language which clearly states that she was informed before
surgery of the consequences of the hysterectomy, i.e., that it would render her sterile.

There is no specific content or format to be used for the written acknowledgment. Therefore, any
documentsigned bythe recipient or her representatiwdich reasonably indicatefat she
received the required information will satisfy the regulatory requirement.

4435.1 Waiver of the Hysterectomy Acknowledgment Statement

Effective August 4, 1982, the Hyster_ectom?/ Acknowledgment statement is no longer required in
the following circumstances and FFP is available when the appropriate documentation is obtained.

A. The individual was already sterile before the operation, and the physician who performs
the hysterectomy certifies that the individual was already sterile at the time of the hysterectomy,
and states the cause of the sterility.

B. The individual requires a hysterectomy because of a life-threatening emergency situation
(i.e., the individual was in imminent danger of loss of life; for example, the patient must undergo
a hysterectomy due to a perforated uterus or uteroplacental apoplexyicimthe physician
determines thaprior acknowledgment is ngiossible,and thephysician who performs the
hysterectomy (1) certifies in writing that the hysterectomy was performed under a life-threatening
emergency situation in which he or she determined prior acknowledgment was not possible, and
(2) describes the nature of the emergency.

4435.2 Retroactivity of the Provision Waiving the Acknowledgment Requirement

At the States' option, the waiver of acknowledgment requirement provision and other parts of this
guideline (i.e., the patient or his representative, if any, may sign the acknowledgment requirement
either before orafter the operationjnay also beretroactive to theoriginal date of the
implementation of the sterilization regulation, March 9, 1979, or any date thereafter at the option
19f the State depending upon whether the State or the provider is resubmitting a retroactive claim
or FFP.
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#REQUIREMENTS AND LIMITS
4435.2(Cont.) APPLICABLE TO SPECIFIC SERVICES 03-83

A. State Paid Claim For Which FFP Has Not Been Claimed

At the States' option, effective March 9, 1979 or any time thereafter through November 2, 1982
(90 days aftepublication oftheregulation) FFP is available if, prior to submitting the claim for
FFP, the Statebtains written certification from the physician who performed the hysterectomy
that the individual was--

1. Already sterile before the hysterectomy, and states the cause of the sterility, or

2. Requires a hysterectomy because of a Iife-threateningf emergency situation in which the
physician determines that prior acknowledgment is not possible, and include a description of the
nature of the emergency.

Normally, the State may claim FFP for an expenditure up to 2 years after the calendar quarter in
which the State made the expenditure. Howeseage this claim may b#me-barred by this
provision, the time limits imposed under 45 Part 95 are waived with respect to this claim until 90
days after publication of the regulations on August 4, 1982.

B. FFP Disallowed In A State Paid Claim as a Result of Federal Audit or Review

If FFP has been recouped from Biate in the type of claims provided for by the waiver provision,
the State must identify the claim and obtain the physician's certification before it claims FFP. The
time limits normally imposed for States to submit claims for FFP are waived with respect to these
claims until 90 days after publication of the regulations on August 4, 1982.

C. State Paid The Providers' Claims, But Later Recouped Payment As A Result Of An Audit
Or Review

If the State has recouped payme&nin the provider or initially denied claims under the waiver
provision, the provider is respsible for |dentn€/mg such claims and must submit new claims which
meet the requirements of the amended provision.

For claims ﬁreviously denied during the retroactive period because the Federal requirements were
not met, theprovider is given from the date of publication of the regulations, August 4, 1982, to
whatever period of time the provider normally has for submitting claims for anment, eag., if the
providers normalljhave 1 year to submit their claims for payment, then for those denied claims
duringthe retroactive period the providers have 1 year beginning with the date of publication of
theseregulations to submit theglaims along with thislocumentation, and therefore the period
expires 1 year from the date of publication of the regulations.

The required documentation should consist of certificationfbK the physician who performed the
t

procedure thathe individual was sterile (stating the name of the condition) or the hysterectomy
was performed due to an emergency life-threatening situation (describing the emergency).
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REQUIREMENTS AND LIMITS
03-83 APPLICABLE TO SPECIFIC SERVICES 4435.4

4435.3 Retroactive Eligibility

Federal funding is available for hysterectomies performedng a period of a Medicaid
beneficiary's retroactive eligibility. In order for payment to be made in these cases, the physician
must submit a written statement certifying that one of the following conditions were met:

IA He or she informed the woman before the operation that the procedure would make her
sterile, or

B. The women met one of the exceptions provided in the waiver provision. In this case the
statement must describe the cause of the sterility or the nature of the emergency when one of the
aboveconditionsare met no writteracknowledgment byhe woman or her representative is
required.

4435.4 Conditions For Federal Financial Participation (FFP) to be Availatile iRayment of
Hysterectomy Procedures

FFP is not available ithe payment of a hysterectomy procedunéessthe Medicaid agency,
before naking payment, obtained the appropriate documentatibnis documentation must
include an acknowledgmentrafceipt of hysterectomy information or a physician certification that

the individual was already sterile at the time of the hysterectomy, stating the cause of the sterility,
or that the k(?/sterectomy was performed under a life-threatening emergency situation in which the
physiciandetermined prior acknowledgment was possibleanddescribingthe nature of the
emergency.

With regards to claims submitted for the retroactive period, March 8, 1979 through 90 days after

publication of the regulations, FFP is available for those claims meeting the waiver provision if the
State agency obtains the appropriate documentation.
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